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Cognisant of Article 55 of the Treaty establishing the Common Market for Eastern
and Southern Africa (the “COMESA Treaty”);

Having regard to the COMESA Competition Regulations of 2004 (the
‘Regulations”), and in particular Part 4 thereof;

Mindful of the COMESA Competition Rules of 2004, as amended by the
COMESA Competition [Amendment] Rules, 2014 (the “Rules”);
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received a notification for annroval of a meraer invalvina Divarecifiad | innid

substantially preventing or lessening competition or would 7be contrary to public
interest in the Common Market.

Pursuant to Article 13(4) of the Regulations, there is established a Committee



The Parties
DLP (the Acquirer)

4. The parties submitted that DLP is a private company incorporated in accordance
with the laws of the Republic of South Africa. Liquid Cartons Proprietary Limited
(“LC"), a wholly owned subsidiary of DLP, is a private company incorporated under
the laws of the Republic of South Africa.

5. DLP is a special-purpose vehicle whose principal purpose will be to hold the

Zambia.

Nampak Zambia and Nampak Malawi (the target undertakings)

to meet the cost of acquisition. The borrowed money can be in the form of bonds or loans. The assets of the company
being acquired are often used as collateral for the loans along with the assets of the acquiring company (Source:
https://www.investopedia.com/terms/m/mbo.asp). RMB Corvest provides leveraged buyouts for the acquisition of
companies using their own funds to meet the cost of acquisition.

* A management buyout (MBO) is a transaction where a company’s management team purchases the assets and
operations of the business they manage. MBOs generally occur o lake companies private in an effort to streamline
operations and improve profitability. A management buy-in (MBI) occurs when an outside manager or management
team purchases a controlling ownership stake in a company and replaces its existing management team (Source:
https://www.investopedia.com/Aerms/m/mbi.asp).
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operations, one situated at Plot 8212, Mungwi Road, Heavy Industrial Area,
Lusaka, and the other at Plot 415 A/O Kavu Road, Bwana Mkubwa Industrial Area,
Ndola, Copperbelt, Zambia.

The narties sithmitted that Namnak Malawi tha nthar nriman: tar~at firm e -

higher, in the Common Market of all parties to a merger equals or exceeds
USD 50 million; and

b) the annual turnover or value of assets, whichever is higher, in the

I ne undertakings concerned have operations in two or more Member States. The
undertakings concerned held an asset value of more than the threshold of USD
50 million in the Common Market and they each held an asset value of more than
USD 10 million in the Common Market. In addition, the parties do not hold more
than two-thirds of their respective aggregate turnover or asset value in one and



constitutes a notifiable transaction within the meaning of Article 23(5)(a) of the
Regulations.

14. Further, DLP will acquire 100% of the shares in Nampak Malawi held by Transmar,
while LC will acquire certain shareholder claims in relation to Nampak Zambia from

NI.

15. The parties provided the following rationales for the proposed transaction:

18. For completeness, the parties submitted that as part of an overall transaction, LC
has also concluded an agreement to acquire a packaging manufacturing business
in South Africa from Nampak Products Limited, which is controlled by Nampak
Limited. Nampak Limited also controls Nampak Zambia and Nampak Malawi. That
business comprises the manufacture and supply of liquid paper products
(specifically "pure-pak" cartons and conical cartons). The "pure-pak" cartons are
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wilereds Corical carlons manuraciurea in Soutn Atrica are exported 1o sotswana
(in addition to being sold in South Africa).

19.  According to the parties, other than Eswatini, these products are not exported to
any part of COMESA and have no bearing on the merger analysis. The parties
further submitted that this also does not raise any issue relevant to the assessment
of this transaction because in terms of the overall transactions, Nampak group is
selling its packaging businesses in South Africa, Zambia and Malawi through
indivisible transactions to the same grouping of purchasers. Accordingly, the

23. In view of the absence of horizontal and vertical overlaps, since the proposed
transaction is not likely to affect the markets in which the acquiring group operates,
the assessment has focused on the products provided by the target undertakings.
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25. Packaging is broadly categorized into two main types: flexible and rigid.® Flexible
packaging is the creation of lightweight solutions sealed with heat or pressure to

such a scale where it does not allow anything in or out.® Flexible packaging
includes the manufacture. sunnlv. and conversion of nlastic and realliilnge filme

7 https://www.eea.europa.eu/help/glossary/eea-glossary/packaging, accessed on 9 July 2024,

8 https://logos-pack.com/flexible-packaging-vs-rigid-packaging/, accessed on 9 July 2024,

9 Ibid.

19 European Commission Case No COMP/M.3049 - ALCAN / FLEXPACK, decision dated 24 February 2003,
paragraph 8. Accessed at https://ec.eurooa.e_u/comoetition/merqersfcasesidecisions/m3049 en.pdf




manufacturing and supply of flexible and rigid packaging products belong to
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29. The CID further observed that distinct markets can be |dent1f|ed w1th|n both the
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steel drums), and packaging products for the industrial sector, such as mining
(e.g., steel drums). The parties submitted that this was in line with the approach of
the Competition Tribunal of South Africa in Nampak/Burcap Plastics (2007)'5

[ PN MU RIS DT LS UL TN U U I O U] PUGnay il iy PIUdULGLD niviuue

liquid paper cartons used in the sorahum beer industrv and self-onenina haas
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as tobacco cases), corrugated boxes (such as chicken boxes and archive boxes),
paper sacks (such as tea sacks for exporting tea), satchels and grease proof

s

8 Case No:71/LM/Oct06 in the matter between Nampak Products Limited and Burcap Plastics (Ptv) Ltd. decided on
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34.

35.

36.

paper. The parties submitted that Nampak Malawi purchases conical flat cartons
from Nampak Zambia whereby it undertakes the final manufacture of these
cartons by flame sealing such. Nampak Malawi then supplies these products to
Chibuku Products Limited, a manufacturer and distributor of traditional beer in
Malawi. Nampak Malawi does not supply such products outside of Malawi. The
CID observed that Nampak Malawi serves the following markets: alcoholic
beverage, tobacco, dairy, poultry, general food, toiletries and household,
healthcare and pharmaceutical industry.'®

The parties submitted that Nampak Zambia’s plastic packaging products include
HDPE bottles for the dairy industry; LDPE bottles for the dairy, honey, and sauce
industries; and PET bottles for the honey and sauce industries. HDPE is a versatile
plastic material used in a wide range of applications, including the production of
bottles and containers. It is popular in packaging due to its durability, resistance to
chemicals, and ability to withstand a wide range of temperatures. HDPE is a
flexible, odorless, transparent, and 100% recyclable thermoplastic polymer. PET
bottles, made from polyethylene terephthalate, are clear, durable, and recyclable
plastic containers commonly used to package beverages such as soft drinks,
water, juice, and beer.

The CID observed that the European Commission has previously considered
segmenting the potential market for the supply of “flexible packaging” according to
end-use application?’, namely: (i) food, (ii) medical supplies, (i) pharmaceuticals,
(iv) household products, and (v) other non-food. Within these potential five
separate product market segments based on end-use application, the European
Commission further considered a possible narrower segmentation in respect of
various categorisations of food packaging by type of food. In addition, within
flexible packaging for pharmaceuticals, the European Commission has considered
a possible sub-division between blister packaging and laminated sachets.

In view of the foregoing, the CID considered that a segmentation of the packaging
market for (i) food and beverages products and (ii) industrial products would be
appropriate, having regard to the markets served by the targets. The CID noted
that any alternative narrower market definition will not alter the competition
assessment as there is no overlap in the activities of the merging parties pre-
merger.

'9 https://www.nampak.com/Products/Paper/Malawi, accessed on 30 July 2024.

20 20 See M/20/024 — BUNZL/ABCOKOVEX, Para 15, decision Dated 30 September 2020: and M/23/052 — NPP

Packanina/\Wrantite nara1f deacicinn dated15 Novamhaer 20122 availahla anlina at httna-lhananss cene ialhiicinace b
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neighbouring areas because the conditions of competition are appreciably
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across several countries within the Common Market and the low transnort costs




41. In view of the above and noting that the outcome of the assessment will not be
affected by any alternative market definition, the relevant geographic market for
the manufacturing and supply of packaging products was construed as COMESA-
wide.
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c) Nampak Zambia holds a [20-301% market share in Zambia for the
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plastic materials used in a wide variety of applications, including plastic bottles and supplements jars, milk jugs,
shampoo bottles, bleach bottles, cutting boards, and piping. HDPE plastic bottles are reported to have good strength
& chemical resistance (Source: hitps://www lifestylepackaging.com/packaging/plastic-packaging/hdpe-bottles/).

% Closures are devices used for opening and closing containers. The term closure includes caps, lids, plugs, and
covers. Each type of closure refers to the component found at the opening of a container used for sealing product




Products Investments Limited and Polymer Containers Limited (companies
incorporated in Zambia) hold the remaining [0-10]10% and [0-10]% market

shares, respectively.

d) With regard to the manufacturing and supply of HDPE crates, Nampak Zambia
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coufd occeur, mcludlnq through direct imports by customers. Nampak Malawi
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establlshed player in the busuness and is deemed to hold a considerable share of
the market of paper packaging in the country. It was noted, however, that

27 Confidential information claimed by the merging parties.
28 Confidential information claimed by the merging parties.



48.

50.

22.

notwithstanding the parties’ position that Nampak Malawi may be holding a 100%
share in the supply of conical liquid paper cartons for the sorghum beer industry
in Malawi, this is likely to be restrained by imports.
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transaction.

The parties submitted that one of the target undertakings, Nampak Zambia, has
one CPS machine (which is a die-cuttina. creasina and nrintina marhina nead tn

The parties submitted that in Malawi, there were no new entrants in the last three

overlap in the parties' activities pre-merger, the CID observed that the transaction
would not heighten any existing barrier to entry.

As noted above, the proposed merger will not change the existing market
structures for the relevant markets; as a result the CID was satisfied that the
proposed merger will neither result in the strengthening of a dominant position for
the parties that would allow them to engage in unilateral conduct in the market:
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53.

Consideration of Third-Party Views

In arriving at its determination, the CID also considered submissions from the
National Competition Agencies of Eswatini, Malawi, Zambia and Zimbabwe which
confirmed the absence of competition and public interest concerns.

Determination
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